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EDITORIAL NOTES. 





IN SPEAKING last month of the question of the organization of the 
senate, we referred to the section of the election act of 1846, which pro- 
vides that certificates of election shall be prima facie evidence of the 
right of the persons therein mentioned to seats in either house. Such a 
provision as this in the constitution would be conclusive of the question 
at issue. If the houses are judges of the qualifications and returns of 
their members, and if the certificates of election are prima facie evidence 
of the right to a seat, then the persons having certificates are all entitled 
to decide upon the qualifications and returns, and this power does not 
belong to the old members alone. Mr. Cortlandt Parker in an address 
delivered in the assembly chamber on Lincoln’s birthday, pointed out 
the fact that the provisions of this section were contained in the election 
act of 1839, passed before the constitution was adopted, and that these 
provisions, not being repugnant to the constitution, were kept in force as 
a part of the statute law which, by article X of the constitution, was re- 
tained in force until it should expire or be altered by the legislature. 
This provision, therefore, that the certificates should be prima facie 
evidence of a right to a seat, was retained by the constitution of 1844, 
and remained unaltered by the act of the legislature in 1846, and so con- 
tinues to this day. It formed therefore the rule governing the organi- 
zation of the senate, and if it had been followed the new members would 
have had an equal voice with the old ones, and the senate would have 
been organized by the persons holding certificates from every county. 

The act of 1839 expressly says, that im the organization of each house 
the certified copies shall be taken to be prima facie evidence of the right 
of the persons therein mentioned to seats in the houses respectively, and 
Mr. Parker also referred to some still older statutes, from which it ap- 
pears that until 1776, the certificates of the returns were conclusive as 
to the election of the members of the lower house, and that it was of the 
qualifications alone that they were to judge, and this only when they 
had met in general assembly. The council was not elective until 1776, 
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and on June 4, 1777, an act was passed, providing for certificates to be 
given to the persons elected to the assembly or council. This provision 
was renewed Dec. 10, 1778, and made permanent on Dec. 24, 1779, and 
continued in force until 1839, when the provision was made that the cer- 
tificates should be prima facie evidence of the right of members of both 
houses to take their seats. The act of April 4, 1845, passed after the 
adoption of the constitution (Laws, 1845, p. 248), assumed the continued 
existence of this provision, and modified the section containing it by 
changing the day of meeting from the fourth Tuesday of October to the 
second Tuesday of January. After this came the act of April 17, 1846, 
(P. L. 1846, p. 193), in which this section, as modified, is re-enacted, 
and this forms a part of the present election law. 





THERE Is really no serious doubt that the majority of the men holding 
certificates of election had a right to take part in the organization of the 
senate, even though they had not had seats in the senate before. The 
minority being members of the old senate could very properly arrange 
for the organization of the new senate, but they could not make the 
organization, nor by resolution exclude others until they should be 
admitted by the votes of those already seated. It is not the old mem- 
bers, but the whole body of members-elect, that are the judges of the 
qualifications and returns. The organization, therefore, of the old mem- 
bers does not constitute the senate, and the majority were not bound to 
come into it, nor submit to its resolutions. The majority having organ- 
ized and being a majority they are capable of passing bills and confirm- 
ing appointments. The bills they have passed in connection with the 
assembly required only the signature of the Governor to make them 
laws. The Governor, however, declined to recognize them as passed 
bills, and neither signed them nor returned them with objections, nor 
filed them without his signature. The constitution provides that “if any 
bill shall not be returned by the Governor within five days (Sundays ex- 
cepted), after it shall have been presented to him, the same shall become 
a law in like manner as if he had signed it. There is no provision in 
the constitution for filing the unsigned bills with the Secretary of State, 
nor for an endorsement by the Governor upon the bill of the time when it 
was presented to him. These things are mere matters of record and of 
proof. The bill becomes a law if not returned by the Governor within 
five days after it has been presented to him. A bill presented to the 
Governor and left with him becomes a law by the mere lapse of time, and 
the Governor is responsible for the custody of it. If he is bound by 
statute to file it in the office of the Secretary of State, he commits a breach 
of duty if he does not file it, and he is answerable for the inconvenience 
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arising from not having the acts of the legislature in a place where they 
may be seen and copied. 

If there were no dispute over the organization of the legislature there 
would be no doubt that the Governor, by merely ignoring the bills that 
were presented to him, could not prevent them from becoming laws. The 
only questions would be first, how to punish the Governor, and secondly, 
how to make proof and authentication of the laws. Under the present 
circumstances there is a difference in the order of these questions. The 
Governor may be allowed the benefit of the doubt suggested by the 
existence of an organized minority of the senate, and the question to be 
first considered is how to prove and authenticate the laws. There would 
be little difficulty about this, if they were left open to public view in the 
Governor’s office. The legislature itself could keep a record of the time 
when the bills were presented, and the bills themselves would be evi- 
dence of the law on proof made from this record or otherwise, of the fact 
and time of presentation. If there were no dispute over the organiza. 
tion of the legislature, the obvious remedy for the neglect or misconduct 
of the Governor would be impeachment, and even in the present case 
this remedy is within the power of the legislature, and the mere fact of 
the existence of a dispute would not be a sufficient defense, if it plainly 
appeared to be used merely for the purpose of obstructing legislation. 


Ir 1s Not merely legislation that is obstructed by the failure of the 
Governor to recognize the organization of the majority of the senate. 
There are important judicial offices that must be filled at the present ses- 
sion of the legislature by the appointment of the Governor with the 
advice and consent of the senate. The term of office of the Chancellor 
will expire on the first of May, and if no nomination is made to the sen- 
ate the office of Chancellor will be vacant, and the authority of the Vice- 
Chancellors also will cease. This would be more serious than the failure 
of legislation. The state was without a Chancellor from March 24, 1859, 
until March 15, 1860, but the inconvenience suffered at that time is not 
to be compared with the effect of the suspension of the power of the 
Court of Chancery at the present time. The extent of the property and 
business now dependent for its security upon the protective and adminis- 
trative power of the Court of Chancery is so great that a suspension of 
that power for a year would be very dangerous. Judge Magie’s term 
expired on February 28th, and although the Supreme court can go on 
without him it is unfortunate that the state should be deprived of the ser- 
vices of such a man, because the Governor does not know which of two 
bodies is the senate. It would seem that the difficulty might be avoided 
in all these cases by both senates confirming the nominations. 
Judge Depue’s term does not expire until November 15th, a few days 
after the next general election. 
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THE GOVERNOR has endeavored to obtain a judicial decision by mak- 
ing an application to the Supreme court in the nature of a bill of inter- 
pleader. It is an application for leave to exhibit an information in the 
nature of a quo warranto against both the persons claiming to be the 
president of the senate. A petition was made by George Werts as re- 
lator, setting forth that the senate was organized by the election of Rob- 
ert Adrain as president, and that four senaturs, in addition to the nine, 
by whom the organization was begun, entered in the chamber shortly 
afterwards and took part -in the proceedings, but afterwards retired, 
and, with others, attempted to make another organization, and elected 
Maurice A. Rogers as president. The petition then goes on to say: 
‘That said Robert Adrain and Maurice A. Rogers have each, ever since 
the organization of the bodies by which they were respectively elected, 
claimed to be president of the senate of New Jersey, and as such pos- 
sessed of all the rights, power, etc., including the right in case of death, 
resignation or removal from the office of the Governor, to exercise the 
power and duties, and receive the emoluments of the ofhce of Governor ; 
that the interests of the people of this state are being greatly imperilled 
by the conflicting claims of the said Maurice A. Rogers and Robert 
Adrain, in the office of president of the senate ; that a speedy determina- 
tion thereof is imperatively demanded in the interests of good govern- 
ment and public order. Your petitioner, therefore, prays that this hon- 
orable court will grant to him leave to exhibit an information in the na- 
ture of a quo warranto in the name of the attorney-general on the rela- 
tion of your petitioner against the said Maurice A. Rogers and Robert 
Adrain, to inquire by what warrant they claim to have and enjoy the 
said office of president of the senate of the state of New Jersey.” 

The petition was presented to the Supreme court by the attorney-gen- 
eral on February 20th, and the chief justice said: ‘‘ This is a matter of 
too grave importance for me to refer it to a branch court, therefore, the 
case will be heard before a full bench. The rule is granted, and I will 
make it returnable next Monday, if that is satisfactory to the counsel ” 

Mr. Lindabury, who was with the attorney-general, suggested that 
more time was required, and the order was made to show cause on the 
fifth of March, with leave to take depositions on both sides. Depositions 
have been taken, and the question will be argued on March fifth before 
the whole bench. Counsel for Mr. Rogers in appearing at the examina- 
tion protested against the right of the court to order such proceedings in 
such a case, and reserved the right to question the priority of the pro- 
ceedings at any stage. As the matter is pending before the court, no 
comment upon the proceedings nor the evidence can properly be made 
at this time. The counsel for the relator were Mr. F. W. Stevens and 
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Mr. R. V. Lindabury. Mr. Adrain appeared in person at the examina- 
tion, Mr. Rogers was represented by Mr. Joseph Coult, Mr. Gilbert Col- 
lins, Mr. R. Wayne Parker and Mr. William Lanning. 

Ir THE successor of Judge Blatchford was not to come from New 
York, the appointment of Senator White, of Louisiana, may be accepted 
from a purely legal point of view, as a wise and proper one. He seems 
to have been considered a strong man at the New Orleans bar, and the 
traditions of the bar of that city are good. However good the appoint- 
ment may prove to be, the senate will not be excused for the deliberate 
rejection of the excellent nominations previously made. They were both 
rejected, not because the men were not eminently fit for the office, but 
because they were appointed by the president against the will of one of 
the senators from New York. They had both taken part in maintaining 
the integrity of the judiciary of New York in a political struggle, in which 
that senator was on the otherside, and the senate of the United States per- 
mitted this to become the cause of their not being placed upon the bench 
ot the Supreme court. 

We have already spoken ot the qualifications of Mr. Hornblower The 
rejection of as able a grandson of our own chief justice was offensive to 
the people of New Jersey. 

Mr. Peckham had taken a more prominent part than he in the great 
struggle for the integrity of the bench of New York, but his high char- 
acter, his great legal ability, his pre-eminence at the bar at New York 
seemed to make it impossible for the senate to refuse to confirm his nom- 
ination, and it seemed incredible that the Republican members of the 
senate could commit the folly of rejecting such a person, even though in 
doing so they might intensify a quarrel between factions of the Demo- 
cratic party, and when by so doing they would defeat the man who, by 
preventing the election of an unworthy judge, had given the Republi- 
can party the control of the state. In spite of this, it was the Republi- 
can senators who, by a vote of twenty-five to nine, excluded from the 
Supreme court a man eminently fitted by his learning, his intellect, his 
experience, his fairness and strong sense of justice for the duties of the 
high office, and the only excuse they made was a rumor which was false 
and unfounded, that he believed a tariff for protection to be unconstitu- 
tional. 





CHANGES IN CORPORATION LAW IN VARIOUS STATES. 
MapDE BY THE LEGISLATURES DuRkING THE YEAR 1893. 
Part I. 


In examining THk AMERICAN CorPporaTION LEGAL MANuAL FoR 1894, 
just issued by Honeyman & Co., Plainfield, N. J., it appears that the 
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in charge or control of any signal, switch, locomotive, engine, or trains 
upon a railroad,the employer is liable fordamages not exceeding $5,000. 

Written notice of the time. place and cause of injury must be given 
to employer within 60 days of the occurrence in which the injury or 
death was received, or from which it ensued. Knowledge of defective 
condition by employee injured, with failure to report such defect, bars 
recovery. 

By laws 1893, p. 417, each banking association is made a guarantor 
for the payment of taxes on the shares of its stock, and is empowered to 
hold back so much of any dividend as is necessary for taxes levied there- 
on, and a sworn statement of the condition of the bank on May Ist of the 
actual market value of the stock of the association must be given to the 
assessor, and by the laws 1893, p. 416, special provision is made for the 
listing of property for the assessment of taxes, and at page 286 it is pro- 
vided that after August 1st, unpaid taxes shall draw interest at the rate 
of 15 per cent. per annum. 

Laws of 1893, p. 88, amends Mills Annotated Statutes of Colorado, 
section 499, and provides for the method and manner in which a certifi- 
cate shall be filed and executed, designating the place where the busi- 
ness of a foreign corporation is to be carried on, and the appointment of 
its agent or agents, etc., and under the same amendment it prohibits a 
foreign corporation doing business within the state of Colorado, 
from mortgaging, pledging, or otherwise incumbering its real or personal 
property, situated within the state, “to the injury or exclusion” of do- 
mestic creditors, and no such mortgage is recognized until all liabilities 
of such corporation to parties within the state have been satisfied, but if 
six weeks notice of the intention to mortgage or otherwise incumber its 
property is given by publication in the manner prescribed, such proposed 
incumbrance may be made, and is held good against all parties failing to 
file their claims. 

In Connecticut, Laws of 1893, ch. 147, provides that all sales of per- 
sonal property which condition that title shall remain in vendor after 
delivery, shall be deemed to be absolute sales, except as between the 
parties and their heirs, unless the contract of sale shall be in writing, 
acknowledged and recorded, like the sale of real estate. 

In FLorrpa, under act of 1893, section 9, p. 6, the licenses of foreign 
as well as domestic corporations may be transferred when approved by 
the comptroller, and if a bona fide sale has taken place. And Acts of 
1893, pp. 3 to 14, inclusive, fixes, the fees to be paid annually by ex- 
press companies in cities of various population ; thus, in cities of 15,000 
or more, they must pay $200; from 10,000 to 15,000, $100; ete. This 
law did not go into effect until January 1, 1894. 
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Acts of 1893, pp. 165 to 166, makes a change in the manner pro- 
vided for the dissolution of corporations. 

In GeorGiA there have been some general changes in relation to the 
formation of banking and railroad corporations. 

In Ipano, First Session laws, p. 108, alien corporations and individu- 
als cannot own real property, except mining property, or when purchased 
to satisfy a lien, and then only for five years. 

In Iuiixors, article 11, paragraph 3, provides that in all elections of 
directors, every stockholder shall have the right to vote in person or by 
proxy for the number of shares owned or subscribed by him, for as many 
persons as there are directors to be elected, or to cumulate such shares 
and give one candidate as many votes as the number of directors multi- 
plied by the number of shares of stock ‘shall equal, or to distribute them 
on the same principle among as many candidates as he shall think fit. 

INDIANA, acts of 1893, p. 344. Directors of safe deposit companies 
must hold 10 shares of stock, and no qualifications as to residence is 
necessary in any case, except in the case of safe deposit and trust com- 
panies, and then a majority of the directors must be citizens of Indiana. 
Such companies must have $100,000 in cash before they can begin busi- 
ness. laws 1893, p. 345. Laws of 1893, pages 294-296, corportions are 
liable to their employees for injuries received at the hands of co-em- 
ployees within certain limits. Previous to this act the Supreme court of 
Indiana has always declined to fix a liability on the employer for injuries 
resulting from the acts of a fellow servant; and by act of 1893, p. 146, 
it is unlawful to discharge employees, because they are members of labor 
organizations, or to exact a promise that they will not join such orders 
as a condition of employment; and by act of 1893, p. 201, wages must 
be paid at least every week in lawful money. 

Acts of 1893, p. 297, provide that vendors of railroad equipment may 
preserve their title under a conditional sale, as against all parties by mak- 
ing a proper writing, acknowledged as debts are acknowledged, and 
recording the same in the office of the secretary of state, and properly 
mark the articles sold with his name, provided that the terms of credit 
are for a period not longer than 15 years. 

Acts of 1893, p. 181, provide for the consolidation of railroad com- 
panies. By acts of 1893, p. 133, railroads are authorized to provide for 
preferred stock and its exchange for common stock, after organization. 

Acts of 1893, p. 178. Railroad corporations are required to report 
annually to the auditor of state, after the 15th of January in each year. 

Acts of 1893, p. 82, prohibit any city in Indiana to incur a debt for 
general purposes, except to the extent of 2 per cent. of the taxable 
property of its inhabitants; but acts of 1893, p. 104 and 243, authorizes 
the incurring of a larger debt for three special purposes, viz.: water 
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works, street improvements and sewer construction. Acts of 1893, p. 
74, gives authority to the state auditor to revoke license of any foreign 
building or loan association or bond company doing business within the 
state. 

Iowa code, section 1057 prohibits corporations incorporated under the 
laws of a foreign ccuntry, or corporations organized in this country, one- 
half of whose stock is owned or controlled by non-resident aliens, from 
acquiring title to or holding lands. 

Kentucky. The entire law relating to gorporations was changed by 
the act which went into effect on the 5th of April, 1893. The law is a 
general one. It includes general corporations, banks and banking, trust 
companies, railroad companies, and building and loan associations. 

Louisiana. There is no chang? in the law, except in relation to bank- 
ing corporations. 

Maine. Laws 1893, p. 225, provides for the recording of the certifi- 
cates of incorporation in the office of the registry of deeds Laws of 
1893, p. 199, provide for the change of location of the office of a corpo- 
ration from one county toanother within the state. The Laws 1893, p. 198, 
provide that one share at least must be held by a person before he can 
qualify as a director, and that a member of another corporation which 
owns stock and has a right to vote thereon, may be a director. Laws 
of 1893, p. 216, provide that certificates of stock must be signed by 
the president or vice president. Laws of 1893, p. 188, provide for the 
taxation of railroads operated partly within and partly without the state. 
Laws of 1893, p. 243, provide that special charters granted since Jan. 
Ist, 1893, become void in 2 years after that date. 

MaryYLAND. There were no material alterations in the laws of this 
state, except with regard to trust, fidelity and guarantee companies. 

MassacHuseEtts. By acts of 1893, p. 198 and 201, a corporation may 
change its name by vote of two-thirds of stockholders present, ete. Acts 
of 1893, p. 114, amends the act in relation to Safe Deposit, Loan & 
Trust Companies. 

Micuigan. Under the Inheritance Tax Law of 1893, trust, deposit 
and security companies, must serve notice upon county treasurer of the 
transfer of securities or assets of a decedent, held by it in trust, to the 
legal representative of a decedent, at least 5 days prior to the making of 
such a transfer 

Mississipvi. The annotated code of public statute laws prepared under 
the authority of the constitutional convention of 1890, was adopted by 
the legislature of 1892, to take effect as provided by the legislature. 
Some parts of this code took effect after the passage of same, but the 
chapters not expressly named took effect on the first day of November, 
1892, and from that day the Annotated Code superseded all prior 





3, p- 
eign 
1 the 


r the 
one- 
from 


rpo- 
198, 
can 
Lich 
aWs 

by 
the 
ate. 
an. 


his 


lay 
cts 


& 


osit 
the 
the 
of 


ler 
by 
re. 
the 
er, 
ior 











CHANGES IN CORPORATION LAW IN VARIOUS STATES. 75 


statutes therein revised and repealed. Under this, many provisions 
affecting corporations went into effect on the first day of November, 
1892, and the law relating to all classes of corporations, except railroads, 
other than street railroads, and except insurance corporations, are affected 
thereby. 

Missour!. Under Laws 1893, p. 125, corporations may be organized 
for almost any purpose intended for pecuniary profit or gain, not incon- 
sistent with the constitution and laws of the state, but it prohibits the in- 
corporation of bond investment companies or associations for the purpose 
of issuing bonds or debentures, based upon the instalment plan, or com- 
panies which are of the character of trust, banking, savings fund, build- 
ing and loan, or fidicuary corporations. 

Laws of 1893, p. 127, authorizes the incorporation of electric railways 
to connect county seats with railroads, but incorporators must be citizens 
of the county. Laws of 1893, p. 128, prescribes the necessary qualifi- 
cations exacted from directors, namely: They must be owners of a 
share of stock, except in banking companies, when they must be owners 
of at least two shares; such directors must be residents of the state, and 
must not be a director in two such corporatiuns at the same time, nor 
must such a person be a director in a state or national bank at the same 
time, nor the owner of any capital in a private bank, or a director in any 
other bank, state or national, at the same time, nor an employee of one 
bank while director in another, nor shall any person be a director in a 
bank against whom the bank shall hold a judgment. 

Laws of 1893, p. 124, provide that, except as last above stated, (viz. 
in banking companies), every corporation must have at least three of its 
directors citizens and residents of the state. 

Laws of 1893, p. 124, require every corporation to have and occupy 
in the state, a general office for the transaction of its business. 

Under Laws of 1893, p. 126, railroad companies are required to hold 
annual meetings on the second Tuesday of March. And further, such 
companies must make reports annually under oath, to the railroad and 
warehouse commissioner. 

Under laws of 1893, p. 130, trust companies are required to furnish 
reports to the secretary of state under vath, whenever required to do so, 
and under laws of 1893, p. 118, sections 3 and 7, every corporation 
other than railroad, insurance, building and loan, must annually, on the 
1st of July report to the secretary of state the location of its principal 
business office, the names of its president and secretary, the amount of 
its capital stock, both subscribed and paid up, the par value of its stock 
and the actual value of its stock, at the time of making said report; the 
cash value of all its personal property and of all its real estate on the last 
day of June, immediately preceding, and the amount of taxes, city, 
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county and state, paid by the corporation within the state for the year 
last preceding the report. Fines are imposed for failure to make these 
reports, and these fines may be cumulative. 

Under laws of 1883, p. 120, section 8, upon the dissolution of a corpo- 
ration, the president or secretary of every such corporation must file an 
affidavit setting forth the fact of such dissolution with the secretary of 
state. 

Under laws of 1893, p. 119, section 4, all foreign corporations, except 
railroad, building and loan, and insurance companies, doing business 
within the state must annually, on July lst, report to the secretary of 
state the location of its principal office, factory or plant within the state, 
etc., in substance as above stated for domestic corporations. 

Montana, laws of 1893, p. 105, amend chapter 28, p. 754, comp. stat. 
as to the incorporation of savings banks, trust, deposit and security asso- 
ciations, and laws of 1893, p. 91, amend chapter 24, p. 720, comp. stat. 
as to the requirements exacted from foreign corporations carrying on 
business within the state, and exacts annual reports from them contain- 
ing the same information and in the same form as those which are 
required from domestic corporations. 

New Jersey. Under laws of 1893, ch. 254 and ch. 162, all corpora- 
tions, including religious corporations, may change their names By the 
act of March 22, 1893, any company organized under any law in this 
state has the power to increase or decrease the number of its directors 
by the assent in writing of stockholders representing two-thirds in value 
of the existing capital stock of the corporation. The number of direc- 
tors cannot be decreased to less than three ; and by act of March 27, 1893, 
ch. 268, any corporation which has classified its directors with respect to 
the time for which they shall severally hold office, shall have power to 
revoke the election of any director so elected. 

Act of March 21, 1893, ch. 254, section 5, provides that the words 
“* general stock ” and “ common stock ” shall be considered as synony- 
mous, and by the same act, section 2, subscriptions to the capital stock 
of any corporation may be paid wholiy or partly in cash, or wholly or 
partly in property, of the full value thereof, and stock so issued shall be 
declared and taken to be full paid stock, and not liable to any further 
call, nor shall the holder thereof be liable for any further payments. 
And further, by the same law, it is enacted, that after the payments of 
the last instalments of the total amount of capital stock of a corporation 
have been made as authorized by its certificate of incorporation, a certifi- 
cate must be filed, stating the amount of the capital so authorized and 
paid in, and if a company increases its stock after the payment of the 
last installment of the additional stock another certificate must be filed, 
stating the amount so added and paid in. 
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By the act of March 14, 1893, chapter 171, corporations organized 


under the general act may purchase, hold, sell, assign, transfer, mort- 


gage, pledge, or otherwise dispose of the shares of capital stock of any 
corporation or corporations organized under the law of this or any other 
state, and while owners of such stock they may exercise all usual rights, 
powers and privileges, including the right to vote thereon, and the cor- 
poration may also purchase, hold, sell, assign, transfer, mortgage, pledge, 
or otherwise dispose of any security or evidence of it created by any 
other corporation. And by act of March 21, 1893, chap. 254, section 
6, any corporation organized under any general law of this state with the 
assent of a majority in interest of its stockholders can amend its original 
certificate of incorporation. It cannot, however, increase the total 
authorized capital stock in such an amended certificate. Amendments. 
to the act relative to street railways were passed by chapters 68, 69, 75,. 
129, 168, 169, 172 and 192, and an amendment to the act authorizing 
the consolidation or merger of street railway companies may be found in 
chapter 168. 

The act of March 1893, chap. 172, provides for the incorporation of 
traction companies, and chapter 99 of the act of 1893, amends the gen- 
eral railroad act of April 2, 1873. 

Act of March 21, 1893, chap. 254, section 3, authorizes the surrender 
of the franchise of a corporation by filing a certificate to that effect with 


the secretary of state. 
(To be continued.) 





PROPERTY IN MANURE. 


. Manure is real estate, when. 

. Manure made on non-agricultural lands. 
3. Agreement of parties respecting manure. 
. New Jersey and North Carolina doctrine. 
5. English rule. 
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§1. Manure is real estate, when. The general rule is that manure 
made upon a farm, in the ordinary course of husbandry, from consump- 
tion of the farm produce, consisting of the collection from the stable and 
barn-yard, or of composts formed by an admixture of these with soil and 
other substances, by usage, practice and general understanding, are so 
attached to and connected with the reality as to be a part of it,! and in 
the absence of an express stipulation to the contrary, passes with the 


! Daniels v. Pond, 38 Mass. (21 Pdck.) 357; s. c. 32 Am. Dec. 269; Snow v. Perkins, N. 
H., 493; s. c. 49 Am. Rep. 333; See Parson v. Camp, 11 Conn. 525; Vehue v. Moser, 76 
Me. 469; s. c. 2 Cent. L. J. 93; Clare v. Wingate, 68 Me. 204; s.c. 28 Am. Rep. 36; La- 
selle v. Reed, 6 Me. 222; Gallagher v. Shipley, 24 Md. 418: Plumer v. Plumer, 30 N. H, 
588 ; Conner v. Coffin, 27 N. H. 538; Sawyer v. Twiss, 26 N. H.345; Middlebrock v. Cor- 
win, 15 Wend. (N. Y.) 169; Stone v. Proctor, 2 D. Chip. (Vt.) 115, 
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conveyance as appurtenant.? This doctrine rests upon the ground that it 
is for the interest of good husbandry, and the encouraging of agriculture, 
that manure produced upon the farm, in the common course of husbandry 
should be consumed upon it, and that the farm should not be impover- 
ished by the removal therefrom of the material necessary for its enrich- 
ment and the growth of the succeeding crops. This rule holds true, no 
matter what state and condition the manure may be in; whether scat- 
tered about the barn-yard and cow-lot,* or piled up in heaps in the barn- 
yard or in the fields where it is to be used as dressing ;° or on the land 
where dropped,® and whether consisting of the collection from the stable 
and the barn-yard, or of composts formed by the admixture of these with 
the soil and other substances ;‘ and applies alike between vendor and 
vendee,® between mortgagor and mortgagee,’ and between landlord and 
tenant.! 

This rule, however, applies only to manures made on the premises in 
the usual course of husbandry. Hence, where a lease is general in its 
terms, and says nothing of the mode in which the tenant is to use the 
demised premises, and he constructs thereon a corral for cattle which he 
feeds with supplies procured from sources foreign to the land, the manure 


* Strong v. Doyle, 110 Mass. 92; Fay v. Muzzey, 79 Mass. (13 Gray) 53; s.c. 74 Am. 
Dec. 619; see Haslem v. Lockwood, 37 Conn. 500; Chase v Windgate, 68 Me. 204; s. c. 
28 Am. Rep. 36; Hill v. DeRochmont, 48 N. H. 88; Kitteridge v. Woods, 3 N. H. 503; s. 
c. 14 Am. Dec. 393; Walker v. Sherman, 20 Wend. (N. Y.) 605; Goodrich v. Jones, 2 
Hill. (N. Y.) 142. The case of Laselle v. Reed, 6 Me. 222, is supposed to be impaired by 
the subsequent one of Staples v. Emery, 7 Me. 201, but this case does not profess to call in 
question the correctness of the decision in the former one ; on the contrary the court affirms 
it, distinguishing the principle. 

* Haslem v. Lockwood, 37 Conn. 500; Chase v. Wingate, 68 Me. 204; s.c. 28 Am. Rep. 
36; Fay v. Muzzey, 79 Mass. (13 Gray.) 63; s. c. 74 Am. Dec. 619. 

* Parson v. Camp, 11 Conn. 530. 

5 Chase v. Wingate, 68 Me. 204; s.c. 28 Am. Rep. 36; Lossell v. Reed, 6 Me. 222; 
Strong v. Doyle, 110 Mass. 92; Fay v. Muzzey, 79 Mass. (13 Gray.) 53; Daniels v. Pond, 
38 Mass. (21 Pick.) 367; s. c. 32 Am. Dec. 269; Kittredge v. Woods, 3 N. H. 503; s.c. 14 
Am. Dec. 393, 396; Goodrich v. Jones, 2 Hill. (N. Y.) 142. 

® See Hill v. DeRochmont, 48 N. H. 87; Freeman, 43 Vt. 93. 

T Daniells v. Pond, 38 Mass. (21 Pick.) 367; s. c., 32 Am. Dec. 269. 

* Daniels v. Pond, 38 Mass. (21 Pick.) 367; s. c., 32 Am. Dec, 269; Kittredge v. Woods, 
3 N. H. 503; s. c., 14 Am. Dec. 393; Guodrigh v. Jones, 2 Hill (N. Y.) 142. 

* Chase v. Wingate, 68 Me. 204; s.c., 28 Am. Rep. 36. 

' Parsons v. Camp, 11 Conn. 530; Brown v. Crump, 17 Marsh. (Ky.) 567 ; Chase v. Win- 
gate, 68 Me. 204; s. c., 28 Am. Rep. 36; Laselle v. Reed, 6 Me. 222; Gallagher v. Ship- 
lay, 24 Md. 418; s. c., 87 Am. Dec. 611; Fay v. Muzzey,79 Mass. (13 Gray) 55; s. c. 74 
Am. Dec. 610; Lewis v. Lyman, 39 Mass. (2 Pick.) 437; s.c.,74 Am. Dec. 619; Daniels 
v. Pond, 38 Mass. (21 Pick.) 367; s. c., 32 Am. Dec. 269; Perry v. Carr, 44 N. H. 118; 
Wadley v. Janvin, 41 N. H. 519; s.c., 77 Am. Dec. 780; Plumer v. Plumer, 30 N. H. 558 ; 
Sawyer v. Twist, 26 N. H. 345; Kittredge v. Woods, 3 N. H. 503; Goodrich v. Jones, 2 
Hill (N. Y.) 142; Middlebrooke v, Corwin, 15 Wend. (N. Y.) 169; Lewis v. Jones, 17 Pa. 
St. 262; s. c., 55 Am. Dec. 550; Weatherbee v. Ellison, 19 Vt. 379; Stone v. Proctor, 2 D. 
Chip. (Vt.) 108; Pulteney v. Shulton, 5. Vrs. 147; s. c., 5 Id. 260, 261. 
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produced thereby will be regarded as his personal property,” and he or 
his assigns may, during his term, remove all such manure that is not co- 
mingled with the soil,? provided reasonable care and skill are used in 
removing it from the land, so as to prevent injury thereto ;* but the fact 
that a tenant furnishes to his live-stock some hay and grain not raised 
upon the premises, will not give him any title to the manure made, 
especially if he does not specify how much of either he supplied, and 
what proportion they bore to the whole amount of hay, grain and straw 
supplied.® 

§2. Manure made on non-agricultural lands. The general rule does 
not apply to manure made in a livery stable,® or in any manner not con- 
nected with agriculture, or not made in the ordinary course of hus- 
bandry.’ Where the lands are not agricultural, the reason for the rule 
ceases and the rule itself does not apply. Thus where a teamster own- 
ing a small house and stable with a small yard, sold them, the Supreme 
court of New Hampshire held that the manure made by the team was 
personal property and did not pass with the land.’ Where manure is 
dropped in the streets the fee to which is in the public, it will belong to 
the first taker.’ 

§3. Agreement of parties respecting manure. While the general rule 
set out is applied in whatever situation or condition manure is in before it 
is finally expended upon the soil, it is, until such application to the soil, 
an incident of the real estate of such peculiar character that, while it re- 
mains constructively annexed it will be personal property if the parties 
interested agreed to so treat it.! Thus it has been held that a verbal 
sale of manure will constitute a severance, and passes the title to it as 
personal property, and that a subsequent conveyance of the farm will 
not carry such manure as appurtenant to the premises, nor divest the 


* Gallagher v. Shipley, 24 Md. 418; s.c.,87 Am. Dec.611; Carey v. Bishop, 48 N. H. 146 

The same is true where it is made in the business of raising hogs. Snow v. Perhins, 60 
N. H. 493; s. c., 49 Am. Rep. 333. 

’ Higgon v. Mortimer, 6 Car. & P. 616; s. c., 25 Eng. C. L. 563. 

In North Carolina, where manure is declared to be personal property and not real estate, 
it is held that soil mixed with the manure in the operation of heaping it up may be re- 
moved therewith. Smithwick v. Ellison, 2 Ired. (N, C.) L. 326; s. c., 38 Am. Dec. 697. 

*Gallagher v. Shipley, 24 Md. 418; s. c., 87 Am. Dec. 611; Corey v. Bishop, 48 N. H. 
146; Carroll v. Newton, 17 How. (N. Y.) Pr. 189. 

° Lewis v. Jones, 17 Pa. St. 267; s. c., 55 Am. Dec. 550. 

® Dowels v. Pond, 38 Mass. (21 Pick.) 367; s. c., 32 Am. Dec. 269. 

See Plumer v. Plumer, 30 N. H. 558; Needham v. Allison, 24 N. H. 355. 

7 Lewis v. Jones, 17 Pa. St. 267; s. c., 55 Am. Dec. 550. 

8 Proctor v. Gilson, 49 N. H. 62. 

* Haslem v. Lockwood, 27 Conn. 500; s. c., 9 Am. Rep. 350. 

1 Strong v. Doyle, 110 Nass. 92. See Ford v. Cobb, 20 N. Y. 344; Noble v. Sylvester, 42 
Vt. 146. 
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title of the purchaser to the same.? It seems that where manure is so 
made as to be, or by agreement is the personal property of an out-going 
tenant, it does not necessarily become real estate by being left upon the 
premises after the expiration of the tenancy.® 

§4. New Jersey and North Carolina doctrine. The general rule that 
manure made upon a farm in the usual course of husbandry is a part of 
the real estate does not prevail in New Jersey and North Carolina, where 
it is regarded as personal property, and on the sale of the land does not 
pass therewith as incident to or part of it;* and in the absence of a con- 
tract or a custom to the contrary may be removed or sold by the out- 
going tenant, where made by him on the premises, because regarded as 
his personal estate.° The rule is the same in New Brunswick. 

§5. English rule. Under the English rule, it seems that, by the cus- 
tom of the country, the tenant is entitled to claim compensation for the 
manure made during his occupancy and as yet unappropriated to the 
soil.® 

New York City. JAMES M. Kerr. 


<— 6 ee ——_—_—_—_- 





EDWARD BURD v, LOUISA HUFF ET AL.; HENRY JOHNSTON v. SAME; E. W. 
ALLEGER v. SAME. 


(Warren Circuit Court, February 5, 1894.) 


Mechanics liens—Alterations—Additions—Cesspool—F lumes—Priority 
of lien to mortgages. ; 


Mr. Oscar Jeffery for plaintiffs. 

Messrs. John H. Dahlke and Joseph M. Roseberry for defendants. 

ABBETT, J. These are suits upon mechanics liens filed, in whicn the 
question of their priority as to two mortgages is to be determined. 

The claim for repairs having been abandoned so far as the mortgages 
are concerned, what is left is, in my opinion, a claim for alterations, and 
not for additions. What are alterations and what are additions is clearly 
shown in Updike v. Skillman, 27 N. J. L. (3 Dutcher) 131. The lien of 
the act was extended to alterations by the act of Feb. 8, 1883, (Laws 
1883, p. 24; Supp. to Rev. p. 456, § 3.) 

If any amendments are deemed necessary to the lien filed to describe 
what was done as “alterations,” or to the summons or pleadings for like 
purpose, I shall on proper application allow them. The fact that the 


2Strong v. Doyle, 110 Mass. 92; French v. Freeman, 43 Vt. 93. 

8 Fletcher v. Herring, 112 Mass. 382. 

4 Ruckmann v. Outwater, 28 N. J. L. (4 Dutch,) 581; Onderdonck v. Grey, 19 N. J. Eq. 
(4 C. E. G.) 65, 68. 

’Smithwick v. Ellison, 2 Ired. (N. C.) L. 326; s. c., 38 Am. Dec. 697, citing Roberts v 
Baker, 1 Crompt. & M. 808; Beaty v. Gibson, 16 East. 116. See Sanders v. Eilington, 77 
N. C, 255. 

* See Roberts v. Baker, 1 Crompt. & M. 609. 
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lien embraced repairs and construction cannot invalidate the lien. James 
v. Van Horn, 39 N. J. L. (10 Vroom) 360. 

The extent of the curtilege is provided for in section 3 of the act of 
March 14, 1863, (L. 1863, p. 275; Revision, p. 571, $16). It should 
not be for half an acre, however, as the proof shows that it wasa lot fac- 
ing on Washington street, in the borough of Washington, Warren Co., 
41 feet wide, adjoining Robbins’ land on the east, and Jacob Bryan’s 
land on the west, with a paling fence on the rear. (See pp. 19,2 and 
88 of testimony.) It is also in evidence that this curtilege lot is part of 
a tract described in a deed of Martin Wyckoff et ux., to Louisa Huff, 
dated Mar.9, 1889,/pp.92and 93 of testimony.) As to curtilege, see Cod- 
dington v. Dry Dock Co., 31 N. J. L. (2 Vroom) 485, and Gerard v. 
Birch, 28 N. J. Eq. (1 Stewart) 317. Error as to extent of curtilege is 
not fatal. Derrickson vy. Edwards, 29 N. J L. (5 Dutch.) 474-5. 

The cesspool is part of the alterations rendered necessary by the new 
bath room, and the want of sewage connections in the borough. The 
bath room could be used without it. It is connected by a pipe with the 
fixtures in the bath room. 

The same reasoning that held a “ flume” to be a fixture necessary for 
carrying on the manufacturing purposes for which a mill was designed, 
will, I think, warrant this cesspool and its house connections to be con- 
sidered as alterations within the Mechanics’ lien act, for which a claim 
may be made the same as any other alterations. See Derrickson v. Ed- 
wards, 29 N. J. L. (5 Dutch.) 468. 

These alterations were visibly commenced on the ground before the 
mortgages were given, and the claims, therefore, are prior liens to the 
mortgages. See James v. Van Horn, 39 N. J. L. (10 Vroom) 363. Ja- 
cobus v. M. B. L. I. Co., 27 N. J. Eq. (12 C. E. Green) 605. 

The taking of the note by Johnson, which was not paid, and which 
was surrendered for cancellation, does not destroy his lien. Edward v. 
Derrickson, 28 N. J. L. (4 Dutch.) 39. 

The lienors could not have their rights affected by the cancelment of 
the mortgagor of the existence of their claims, even if she was actuated 
by fraudulent motives Gordon v. Torrey, 15 N. J. Eq. (2 McCarter) 
112. 

There was nothing in the point raised in reference to the summons in 
the Alliger case. No one was present representing Mrs. Huff, against 
whom there was a judgment by default. Even if she had been present 
and made application, all that would have resulted would have possibly 
been the issuing of a new summons and a new service on her, which 
would not have affected the Mechanics liens on file. Mut. Ben. L. Ins. 
Co. v. Rowand, 26 N. J. Eq. (11 C. E. Green) 397. 

Under the act of April 25, 1884, (L. 1884, p. 260; Supp. Rev. p. 
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456, § 5), I am therefore called upon to determine the priority of these 
lien claims filed, and the two mortgages, so far as the same affect the 
premises described in the lien claims filed. 

I determine that the priorities are as follows: 1. The Mechanics lien 
claims are a first lien for the amounts admitted to be due for all claims, 
except the repairs which were eliminated. 2. The mortgage of Mrs. 
Roseberry is a second lien. 3. The mortgage of Casper Vetter, is a 
third lien. 

The figures were all agreed on, and can be inserted in the judgments 
to be entered in the three cases. 
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NEW JERSEY SUPREME COURT. 


(Abstracts of Opinions filed at the February Term, 1894.) 





STATE, TRUSTEES OF THE,WARREN ST. CHAPEL, ET AL., v. EXCISE COMMISSION- 
ERS OF TRENTON. 


Licenses—Measurement of distances— Buildings to be erected in the future. 
On certiorari. 


Mr. Carroll Robbins and Mr. Frank 8. Katzenbach, Jr., for the plain- 
tiff. Mr. Edwin R. Walker for the defendants. 


Opinion by VAx SycKEL, J. The relators in this case seek to set 
aside a license granted by the Board of Excise Commissioners of Tren- 
ton, to Thomas H. Cox, to sell intoxicating liquors at No. 6 Pennington 
Ave., in said city. 

1. The rules of the Board of Excise require applications for new 
licenses to be granted at certain stated times. The Board cannot, at a 
meeting held at another time, lawfully suspend its rules for the purpose 
of granting such new license at once, because it deprives those opposed 
to the license of a reasonable opportunity to be heard. 

2. The applicant must have a building upon his premises to authorize 
the granting of a license. A license cannot be granted for a building to 
be erected in the future. 

3. The prohibited distance between licensed places must be measured 
by the nearest mode of access. 


HINCKLEY, ADS., v. WESTCOTT. 
Counsel fees—Action at law against husband by solicitor of wife for ser- 
vices rendered to wife in divorce suit, will not lie. 
Mr. William S. Gummere for the plaintiff. Ir. John T. Woodhull, 
Mr. Samuel Beldon and Mr. Francis C. Lowthorp for the defendant. 
The count demurred to———that the defendant was indebted to the 
said plaintiff in the sum of two thousand dollars for the work and labor, 
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care, diligence and attendance of the said plaintiff before that time done, 
performed and bestowed as the attorney and solicitor of Martha J. Hinck- 
ley, the wife of the said defendant, and upon her retainer in and about 
defendiug a suit brought against her by the said defendant for the pur- 
pose of annuling the marriage, then existing between her and the said 
defendant, and which said work and labor, care, diligence and attend- 
ance of the said plaintiff, were necessary to preserve to the said Martha 
J. Hinckley, the wife of the said defendant, such of the legal rights as 
were involved in said suit, and to establish her innocence of the charges 
of fraud and conspiracy, which were brought against her in the said 
suit by the said defendant. 

A suit at law will not lie against a husband by a solicitor for services 
to the wife in defending a divorce suit. 

The only remedy is in equity on an application in the divorce pro- 
ceedings by the wife for alimony and counsel fee. 


STATE, KENNEY v. O’NEIL, SURROGATE OF HUDSON COUNTY. 





Fees of lay judges—Division of—Fees of law judges. 


On return to a rule to show cause why a writ of mandamus should not 
issue to compel the Surrogate of Hudson county to pay to John Kenney, 
a lay judge of the Court of Common Pleas of said county, certain fees 
remaining in the hands of the said Surrogate. 

Mr, Allen L. McDermott for the rule. Mr. John A. McGrath, contra. 

Opinion by Rrep, J. 

Rule discharged. 

The act (P. L. 1889, p. 90,) which provides that all fees authorized 
to be paid into court for the services of the Common Pleas Judges, in 
counties where there are law judges receiving salaries in lien of fees, 
shall be divided between the lay judges, does not include fees for the 
services of a law judge, paid under a special act providing fees for his 
services only. 





STATE, CAHILL, PROS., v. THE PENNSYLVANIA RAILROAD COMPANY, DE- 
FENDANTS. 
Railroads—Action to recover penalty for attempting to ride on a railroad 
without paying fare—Police justices—Jurisdiction— Penalty. 


A writ of certiorari bringing up a conviction of the prosecutor, by the 
First Criminal Court of Newark, and the imposition of a fine of five dol- 
lars upon him. 

Mr. E. M. Colie for the prosecutor. Mr. J. B. Vredenburgh for the 
defendant. 

Opinion by Resp, J. 
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Actions to recover penalties have uniformly been held to be civil 
suits. 

The present proceeding is solely an action to recover a penalty. The 
penalty goes to the injured party. The prozeeding, it is true, is sum- 
mary, which means that it is attended by less formality than an ordinary 
action, but it is none the less an action to recover a sum of money. 

The police justice was without jurisdiction, and the conviction must 
be set aside. 

Police justices of Newark are invested with certain powers possessed 
by justices of the peace, except in certain enumerated instances, “ and 
in all other civil matters.” Held, that a proceeding to recover a pen- 
alty for attempting to ride on a railroad without paying fare, (§ 18, 
Rev. 912), is a civil matter, and is, therefore, not triable by a police 
justice. 


STEPHANY v. HASLETT, ET AL. 


Trespass— Right of way—Alley—Reservation in deed—Plea—Defective— 
Struck out. 


On motion to strike out a plea. 

Mr. W. E. Potter for the motion. Mr. C. L. Cole, contra. 

Reep, J. The declaration sets up a trespass guare clausum fregit for 
entering upon a certain close in Atlantic City, and demolishing a certain 
wooden gatepost and gate. 

The plea attacked is one in justification. Its purpose is to show that 
the acts were executed by order of Adeline Haslett, and that she had a 
right of way across the premises of the plaintiff, the use of which the des- 
troyed gate obstructed, and, therefore, the alleged trespass was the as- 
sertion of a legal right of passage. 

In setting out the right of Adeline Haslett to this way, the pleas 
shows that she is owner for life of a lot of land which was originally a 
part of a tract owned by Susan and Julia Lee, fronting 150 feet on At- 
laniic avenue, and running back uniformly a distance of 80 feet. 

The 150 feet extended from North Carolina avenue to Mansion House 
Alley, a public highway. This tract was divided into six lots, each 
fronting on Atlantic avenue 25 feet, and the following lots were sold sep- 
arately by the Lees. 

The lot next to Mansion House Alley was sold to one Applegate, in 
September, 1880. The adjoining lot to Susan Harkins in June, 1881. 
The next adjoining to Barclay Lippincott in February, 1880. Of the 
next lot nothing is said. 

The next lot was sold to Bacigalappo in June, 1881. 
Of the corner lot on North Carolonia avenue, nothing is said. 
The plaintiff owns the lot sold to Applegate, lying next to Mansion 
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House Alley. The defendants justify under orders of the owner of a 
life estate in the lot sold to Lippincott, which lot, as already shown, is 
separated from plaintiff’s lot by the lot sold to Harkins. The pleader 
further sets out that in the deed by the Lees to Lippincott was the fol- 
lowing provision: “ Excepting and reserving, nevertheless, a strip of 
land in tho rear or back ef said lot, 3 feet wide, for the use and accom- 
modation of the owners and occupants of the two lots adjoining on the 
east, and the two lots adjoining on the west of the lots herein conveyed.” 

He also sets out that in the deed from the Lees to Harkins there was 
the following language: ‘‘ And provided that 3 feet in width and 25 
feet in length on the rear of said lot, be kept open and used for the pur- 
pose of an alley.” 

The pleader also sets out that at the time of the several conveyances, 
the Lees agreed: verbally with each grantee that he and his assigns 
should at all times have a right of way over 3 feet in the rear of said 
land as an alley to Mansion House Alley. Also that the several grantees 
set apart said 3 feet for an alley by boarding said way at the bottom and 
sides, and using the same from the time of the said grants to the time of 
said trespass; that Applegate (whose title plaintiff has) recognized the 
existence of the alley by projecting the upper stories of his building 
over a three feet strip, and leaving the way unobstructed to Mansion 
House Alley. 

That plaintiff, as tenant of Applegate for five years, saw all the 
grantees using this way unhindered ; 

That with the knowledge of this use for furteen years, plaintiff pur- 
chased the Applegate lot. 

I think the plea is faulty for duplicity. It is not a detail of a num- 
ber of facts which together make a chain leading up to a single point. 
It is perceived that the pleader claims that he obtained an absolute right 
of way over the Applegate lot, by virtue of a reservation in a convey- 
ance to Lippincott. His language is as follows: “That by said deed 
Lees granted unto Lippincott a right of way of three feet to said Mansion 
House Alley, over the rear of the balance of the land remaining in them.” 
His claim is, that the burden was imposed upon Lee’s remaining land by 





force of this reservation. 

He then sets over the clause in the deed to Harkins, the verbal agree- 
ment with the several grantees, the acts of the grantees, and that the 
plaintiff had cognizance at the time of his purchase, of these acts. Now 
it is impossible to say that these facts are designed to complete a right 
of the defendant, left incomplete without them under the deed to Lippin- 
cott, for the pleader says that the right was complete by force of the 
reservation in that deed. 

These acts then must be intended to set up a right arising in another 
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way. I do not see how the plaintiff can reply to the plea by a single 
traverse, 

But aside from the question of form, the plea seems so manifestly de- 
fective in substance, that I think it should be struck out upon that 
ground. The reservation in the Lippincott deed conferred no right 
upon Lippincott or his assigns in any portion of the remaining land of 
the grantors. It imposes a servitude upon the lot sold to Lippincott for 
the benefit of the owners of the four lots mentioned. 

When the Lees sold to Applegate, there was no burden then existing, 
nor was any imposed in that deed upon or over the 80 feet sold to him. 
The Harkin’s deed was later, and the clause in it could not affect Apple- 
gate. So far as regards the verbal agreements, no easment in law can 
spring out of them. The fourteen years use confers no prescriptive right. 

In regard to practical construction, there is nothing to construe, for 
there is no burden whatever imposed upon the Applegate lot. 

The case of Brown v. Thissel, 6 Cushing 254 has no pertinency to 
the case made by the plea. In that case, in a deed made to the grantee, 
there was granted a right of way across remaining lands of the grantor. 
It was as if the Lees had given Lippincott a right of way to the Mansion 
House Alley, across the rear of the remaining land of the Lees. This 
servitude would have passed with that land to subsequent grantees of 
the remaining land. 

And so in that case a reservation in the deed in favor of the remain- 
ing land of the grantor, of a right of way over the property granted, 
conferred a right and imposed a servitude which respectively passed to 
the several assigns of the dominant and servient tenements. This is the 
settled law in this state, but there is not a fact mentioned in this plea, 
which even approaches this condition of things. 

The plea is ordered struck out upon the usual terms. 


STATE, LEWIS v. FREEHOLDERS OF CUMBERLAND, THE BRIDGETON RAPID 
TRANSIT CO. AND SOUTH JERSEY TRACTION CO. 


Board of freeholders’ authority of, to grant use of bridges and roads—Street 
railways, electric roads, use of trolley system over county bridges. 


On certiorari. 

Mr. Wm. E. Potter for plaintiff. Mr. A. Q. Keasbey for defendant. 

Opinion by Van Sicket, J.: 1. The Bridgeton Rapid Transit Com- 
pany, organized under the act of April 6, 1886, had no right to con- 
struct a trolley road. 

2. The board of chosen freeholders have the right to exercise super- 
vision over county bridges, and within reasonable limits to control the 
mode in which such bridges shall be used. The consent of the board is 
a prerequisite to the right of a street railway company to use the bridge. 
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3. It was the duty of the board of freeholders before giving authority 
to a street railway company to use a county bridge, to see that the 
bridge was safe for such use. 

4. The action of the board of freeholders may be reviewed by this 
court, where the board clearly abuses the discretion committed to it. 

5. By the lease and assignment, by the Bridgeton Rapid Transit 
Company to the South Jersey Traction Company, the latter company 
derived no right to use the county bridge for a trolley road. 

6. A taxpayer of the city and county has such an interest in the sub- 
ject matter of this controversy as entitles him to a review of the action 
of the board of freeholders by the writ of certiorari. 

7. Whether the Traction Company can use the public street for cars 
propelled by electric motors without acquiring the rights of abutting land- 
owners is not decided. 


MAYOR. ETC., OF NEWARK v. WATERS. 
Municipal corporations—Negligence by—Indictment—‘%ivil action will 
not lie. 
On case certified. 
This case was tried by the court below without a jury. 
Messrs. Hayes & Lambert for the plaintiff. Jr. Joseph Coult for the 
defendant. 


Opinion by Garrison, J. 

1. The neglect of a municipal corporation to perform, or its negligence 
in the performance of a public duty imposed on it by law, is a public 
wrong to be remedied by indictment, and cannot constitute the basis of 
a civil action by an individual who has suffered particular damage by 
reason of such neglect. 

2. In such a case the circumstance that an individual specially in- 
jured gave notice to the municipal authorities, is of no avail if the special 
injury was, in fact, part of an indictable offense. 


STATE, ROE ». EXCISE COMMISSIONERS OF TRENTON, ET AL. 
Certiorari. 
This license is set aside for reasons stated in the Trustees of the War- 
ren St. Chapel, the Board of Excise and Thomas H. Cox. 
See opinion supra. 


SPURR v. THE NORTH HUDSON COUNTY RAILROAD COMPANY. 
Joint tortfeasor—Satisfaction to one, bars action against other. 


Mr. Wm. H. Dane for the plaintiff. Mr. Besson for the defendant. 
Beastey, ©. J. In case of a joint tort the person injured, if he ae- 
cept satisfaction from one of such tortfeasors, cannot sue the other. 
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One of two tortfeasors, upon being sued, pleaded settlement by plain- 
tiff with his defendant companion; the plaintiff replied that such set- 
tlement had been obtained by fraud; the rejoinder was that upon bill 
filed by the plaintiff to set aside the settlement for fraud, it had been by 
decree. Held, that such decree was conclusive between the plaintiff 
and the defendant, who was not a party to the chancery suit. 





<-> 


THE STATE, JAMES A ALEXANDER ET AL., PROS.,v THE CITY OF ELIZABETH 
AND THE NEW JERSEY JOCKEY CLUB. 


(New Jersey Supreme Court, January 7.) 
[Opinion filed January 6, 1894.] 


Race courses—Municipal corporations—Counties—Constitutional law— 
Classification of towns and counties. 


The act of the legislature of this state, 
eutitled “An act concerning the maintain- 
ing of race-courses in the state, and to pro 
vile for the licensing and regulating of the 
sume,” passed February 27, 1893, P. L. 
1893, p. 28, is a special law, regulating the 
i:.ternal affairs of towns and counties, and 
a'so a special law granting to corporations, 
associations or individuals exclusive privi- 
leges, immunities and franchises, and is, 
therefore, unconstitutional and void. 

Municipal government is a creation of 
the statute, and the powers of municipal 
government may extend to almost every 


On certiorari. 


feature of regulation not inhibited by the 
constitution within the area over which 
it extends. Such powers then become mat- 
ters regulating the internal affairs of such 
municipal governments. 

This statute affords no proper and ap- 
propriate classification of race courses be- 
tween those in use prior to January 1, 1893, 
and those set up after that date, as will sup- 
port the application to each, of a system of 
legislation, so distinctive and different, as 
the two methods of licensing, provided by 
this act. 


Messrs. R. V. Lindabury, John R. Emery and Joseph Cross for prose- 


cutors. 


Messrs. Allan L. McDermott, Samuel Kalisch, Chauncey H. 


Beasley and James A. Connelly for defendants. 
Argued at the June term, 1893, before Justices Depue, Lippinvott 


and Abbett. 


Opinion of the court was delivered by Lippixcort, J. 


This writ brings into this court for review and adjudication, certain 








resolutions of the city council of the city of Elizabeth, passed at a meet- 
ing of the city council on April 1, 1893, purporting to grant a license or 
to be a license to or for the New Jersey Jockey Club, to maintain a race 
course in said city, for running, racing, trotting or pacing horses, mares 
or geldings, for a purse, plate, stake or other thing. 

On that day the New Jersey Jockey Club presented a petition to the 
city council of the city of Elizabeth, requesting that a license be granted 
to them under and by virture of the provisions of Chapter 16, laws of 
1893, to maintain a race course for racing, running, trotting or pacing 
of horses, mares or geldings, for a purse, plate or other thing, to be run, 
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paced or trotted for by such horses, mares or geldings on their grounds 
in the city of Elizabeth, as named in said act. 

Upon the presentation of this petition city council adopted the follow- 
ing resolution : 

‘Resolved, That the New Jersey Jockey Club is hereby licensed for 
a period of five years to maintain and use a race-course in this city for 
the running, racing, trotting or pacing of horses, mares or geldings, for 
a purse, plate, stake or other thing, the said race-course being the one 
used by the New Jersey Jockey Club for such running, trotting, or pac- 
ing prior to the first day of January, eighteen hundred and ninety- 
three.” 

In addition to this resolution there were some other resolutions adopted 
at such meeting, imposing conditions as to the management of such race- 
course, and requiring the payment to the city of Elizabeth the sum of 
$5,000 for the privilege granted under and by virtue of the license, and 
also limiting the time in each year of racing on such race-course to a 
period of thirty days in the fall and thirty days in the spring of each 
year during the continuance of this license. 

The adoption by the city council of these resolutions is attempted to 
be justified by the defendants under the provisions of an act of the legis- 
lature of this state, entitled ‘‘an act concerning the maintaining of race- 
courses in this state, and te provide for the licensing and regulating cf 
the same,” passed February 27, 1893. P. L. 1893, page 28. 

[Atter quoting the statute the court said :] 

It will be perceived by the first section of this act, power to license is 
conferred upon the board of chosen freeholders or the board of alder- 
men, common council, township committee or other body having general 
charge of the affairs of any city, township or municipal division of this 
state in which there is situated and maintained a race-course of the char- 
acter named in this section, and it also provides that no licence shall be 
granted for the maintaining or use of a race-course within the corporate 
limits of any city having a population of 100,000 people, according to. 
the census last taken. 

The second section provides that these licenses shall be granted only 
upon certain expressed conditions, and the third section provides that it 
shall be unlawful for any person or incorporated body or association to 
maintain or use a race-course of the character named in the act, unless 
the license for that purpose shall have been granted as in the act pro- 
vided, and that any license granted under this act shall become void ap- 
on the breach of any condition upon which it shall be granted. 

This act undoubtedly confers power upon the municipalities named in 
the first and fourth se-tions, in a direction in which it has not been 
heretotore exercised. It may be, that primarily racing within this state 
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is not a question which concerns the internal affairs of towns or coun- 
tieo, but it cannot be well contended that a statute which confers power 
upon these municipalities to restrict, limit or extend racing, is a statute 
which does not demonstrately affect the internal affairs of such munici- 
palities, within the meaning of the express inhibition of the constitution 
forbidding the enabtment of a certain character of statutes regulating 
such affairs. The statute, on its face, and by its express conditions, 
renders racing of a certain character unlawful, unless the powers con- 
ferred on these municipalities are exercised to permit it. The third sec- 
tion of the act expressly declares that racing of the character mentioned 
in the act shall be unlawful unless it be legalized by a license, which 
can only be granted by the governing body having general charge of 
the affairs of such municipalities, and .certainly the statute in this re- 
spect is dealing with a question of municipal government, and whether 
it be one of police, revenue, or some other power of municipal govern- 
ment, is quite immaterial Municipal government is a creation of stat- 
ute, and the powers of municipal government may extend to almost 
every feature of regulation not inhibited by the constitution within 
the area over which it extends. It becomes a matter of the internal 
regulation of the affairs of the municipality by force of the statute, and 
it cannot be claimed, so far as the statute is concerned, to be a question 
any longer of state policy, but a matter relating to the internal affairs of 
the manicipality to which it applies. It becomes the power of the mu- 
nicipality. If the general subject matter here, as contained in this stat- 
ute, be one over which the legislature has power and jurisdiction, then 
it cannot be contended when its power is conferred upon any munici- 
eipality, aside from the question of whether the statute be invalid or not, 
that such matter does not become the internal affair of such munici- 
pality 
* * * * * * * 

The statute is one which, so tar as this case is concerned, clearly 
regulates the internal affairs of the city of Elizabeth. 

The contention here, on the part of the prosecutors, is that this statute 
is unconstitutional in that it is a local or special law, contrary to article 
4, section 7, paragraph 2, of the amended constitution of this state, 
which provides that the legislature shall not pass private, lecal or special 
laws in any of the following enumerated cases, * * * ~ regu- 
lating the internal affairs of towns and counties, * * * ~~ grant- 
ing to any corporation, association or individual any exclusive privileges, 
immunity or franchise whatever. 

I think it requires but a cursory examination of. this statute to con- 
* elude beyond question that it is affected by both these vices, and is up- 


on these grounds unconstitutional, and therefore invalid. 
* * * * * * ” 
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STRAUSS V. ISAAC. gr 


It will be seen that a discrimination is at once made by this act in 
favor of localities, and race-courses therein situated, maintained and 
used prior to the first day of January, one thousand eight hundred and 
ninety-three, and against race-courses to be maintained and used after 
that time. 

This statute affords no proper and appropriate classification of race- 
courses which will support the application of a distinctive system of 
legislation applicable to each class, so distinctive and different as to the 
two methods of licensing appearing in this act. The act is simply 
special legislation of the most palpable character and plainly within the 
interdicting provision of the constitution against special laws regulating 
the internal affairs of towns and counties, and it must, upon this ground 
alone, be declared unconstitutional and invalid. 

But there is still another obvious defect in this statute. It is not alone 
special in its character, but it also distinctly and substantially grants to 
certain corporations, associations or individuals exclusive privileges, im- 
munities or franchises. It is clear that this act is a grant of an exclu- 
sive privilege to race-courses used before January 1, 1893, to obtain a 
license without complying with the onerous conditions embraced in the 
fourth section of the act. 

Both upon the ground that it is a special law regulating the internal 
affairs of towns and counties, and also upon the grounds that it is a 
special law granting to certain corporations, associations and individuals 
exclusive privileges, immunities or franchises, it is held to be unconstitu- 
tional and invalid. 

Therefore, the resolutions of the city council of the city of Elizabeth 
in this matter and the license therein and thereby granted, are set aside 
and declared to be null and void. 

Justices Depue and Abbett concur. 





CHARLES STRAUSS v, JULIUS ISAAC ET ALS. 
(Essex Circuit Court, February 24, 1894.) 


Practice—Summons—Clerk’s and attorney’s name in type-writing. 

Upon contract. 

Mr. Abner Kalisch applied to the court to set aside a summons on the 
ground that the name of the clerk of the court subscribed to the summons 
and the name of the attorney were in type-writing and not written by 
hand. 

He insisted that a written signature was necessary to authenticate the 
summons, that it’was only by custom that the attorney was permitted to 
sign the clerk’s name, and that it was improper and dangerous to allow 
the name to be signed by a mere machine. It was just as if the name 
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were printed. There was nothing whatever to show the authenticity of 
the writ to establish the identify of the person signing the clerk’s name. 
The same objection applied to the signature and endorsement of the 
name of the attorney, which the statute required to be signed or en- 
dorsed upon the writ. 

He said that in chancery the court required subpeenas to be actually 
signed by the clerk, and rejected bills that were not actually signed by 
the hands of solicitors and counsel. : 

Mr, Charles E. Hill contra, insisted that type writing was, in fact, a 
writing by the hand, and that the machine was an instrument in the 
hand of a person, just as a pen is. He said, moreover, that custom per- 
mitted the attorney to affix the clerk’s name, and that the statute did not 
require a signature, but only that the summons should be subscribed 
with the name of the clerk and attorney. There was no difficulty in as- 
certaining by means of the demand provided for by statute, whether the 
summons was, in fact, issued by the authority of the attorney, whose 
name is endorsed upon it. 

CHILD, J., said that type writing was for some purposes considered as 
manuscript, and that it was analogous to lithographing and the use of 
rubber stamps, which had become very common. He said that it had 
become an established custom for the attorneys to issue summonses in 
the clerk’s name, and also for the name of both clerk and attorney to be 
signed by clerks in the attorney’s offices, and although he disapproved 
of the use of type writing in these and many other cases, he was unwill- 
ing to declare a summons issued in this way to be illegal. 





—_— 


MISCELLANY. 





THE PORTRAIT. 


John Franklin Fort, whose likness we 
publish this month, comes of an old New 
Jersey family. 
in Burlington county, on March 20, 1852. 
His father, Andrew H. Fort, was a farmer, 
and is still living at Pemberton. He repre- 
sented his district in the assembly in 1866-7. 
One of the uncles of the younger Fort was 
the late Governor George T. Fort, and two 
others were the Rev. John and the Rev. 
Jacob P. Fort, leading Methodist divines. 
The Fort homestead is one of the oldest in 
continuous ownership in the state. Roger 
Fort, the ancestor, settled at Pemberton, 
then called New Mills, in 1698, and six 
generations have since been born and lived 
upon the homestead. 


He was born at Pemberton, | 


John Franklin Fort was admitted to 
practice vs an attorney in New Jersey at 
the November term, 1873, and as counsel- 
lor at the November term, 1876. He came 
to Newark to live on May 4, 1874, and will 
have practiced there for twenty years in 
May next. He was appointed judge of the 
First District Court of Newark in 1878, and 
again in 1883, and resigned in 1886, after 
eight years of good service on the bench. 

Even before he was appointed judge, he 
had made his mark as a young man at the 
bar, and especially in the defense of Frank 
Patterson, on a charge of libel upon Henry 
C. Kelsey, secretary of state, tried at New- 
ton. His duties on the bench, dispatched 
with regularity and promptness, did not 
prevent him from building up a large prac- 
tice, nor from taking an active part in politi- 











cal and other public affairs, and he has ever 
since been constantly in active practice. 

He has qualities that make a lawyer suc- 
cessful in the conduct of business and of liti- 
gation. He is zealous, hopeful in temper- 
ment and persuasive and forcible in negotia- 
tion and in argument. He is a good advo- 
cate as well before the court as before a jury. 
He has a quick and easy grasp, both of the 
legal principles and of the important facts 
of a case, and has the faculty of presenting 
them with clearness and force. 

He has been engaged in a good many im- 
portant cases. He took part in the argu- 
ment that secured the reversal of the con- 
viction of Peak for the murder of Mary 
Anderson, and brought out a very impor- 
tant opinion by the chief justice on the sub- 
ject of dying declarations. 

Mr. Fort conducted the second trial, in 
which the verdict was murder in the second 
degree. He took part also in the constitu- 
tional cases in the Supreme court, relating 
to the police commissioners, to the board of 
health, and to the validity of the act ap- 
pointing a board of street and water commis- 
sioners. He drew the act of 1882 providing 
for the arbitration of municipal assessments 
and defended the constitutionality of the act 
in all the courts up to the Supreme court of 
the United States, and secured a decision 
that this reduction of municipal assets by ar- 
bitration in favor of the property owner, 
even after the land had been bought by the 
public, was not unconstitutional, Skinkle 
y. Essex Public Road Board, 18 Vr. 93; 20 
Vr. 65; 20 Vr. 641; 140 U.S. 334. 

Mr. Fort now lives in East Orange and is 
counsel for the township. 





A WOMAN ASKS LEAVE TO PRAC- 
TICE LAW, 


Application for an attorney’s license was 
made at the last term, on behalf of a wo- 
man. The motion was made by Mr. Min- 
turn, on behalf of Miss Philbrook, a young 
lady who has been for some time an efficient 
clerk in his office, and who now desires to 
practice in her own name. The petition 
prepared by her and presented to the court 
was well drawn, and showed that she did 
not lack force and skill as an advocate. 
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Judges Depue and Reed took the papers. 
and reserved their decision, but Judge De- 
pue is said to have remarked: “If Mollie 
Pitcher could take her husband’s place at 
Monmouth, and work a cannon, why have 
we not room for women in the field of law?” 
There are certainly some parts of the field 
in which women could work with profit 
to themselves and to the advantage of the 
public, and there are other parts into which 
it is better for all that they should not 
come. They would probably take the work 
to which they were best adapted, if not at 
first, at least after a few lessons of experi- 
ence. If women are really satisfied that it 
would be good for them to be lawyers, we 
should not be so ungallant as to say anything 
against it, nor will itdo to seem to fear their 
competition. It is not a question to be de- 
cided lightly, however, and it may well be 
doubted whether the existing laws and rules 
can be construed so as to include women, 
for even the words, “all inhabitants of the 
colony,” under the old constitution, were 
not broad enough to give women the right 
to vote. Statutes and court rules must be 
construed according to the meaning they 
had when they were adopted, and it cannot 
be supposed that it was intended by a rule 
adopted at the April term, 1767, that women 
should be licensed to be attorneys at law. 
Mrs. Myra Bradwell, the first woman ad- 
mitted in this country, who died last month, 
was refused admission on this ground by 
the Supreme court of Illinois, until @ 
statute had been passed, changing the rule. 
In re Bradwell, 55 Il]. 585; Rev. Stat. IIL, 
ch. 48, and the United States Supreme 
court held that this decision did not abridge 
the privileges and immunities of women as 
citizens of the United States. Judge Brad- 
ley’s opinion is worthy of careful considera- 
tion before deciding the matter in this state. 





NEW JERSEY SUPREME COURT 
EXAMINATION QUESTIONS. 


FEBRUARY TERM, 1894. 





To Counsellors. 


Point out the distinction between the fol- 
lowing terms: construction and interpreta- 
tion; proof and evidence; custom and pre- 
scription; statute and constitution; acci- 
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dent and negligence; murder and man- 
slanghter; lands, tenements and heredita- 
ments. 

State shortly and concisely what is meant 
by the federal system ? 

What is the rule in Shelley’s case, and 
is it in force in New Jersey, and if so, to 
what extent? 

What is a fee, and how does it differ from 
a fee simple? 

What is the remedy and style of action to 
recover possession of land in New Jersey, 
and in what courts may such action be 
brought? 

In how many ways may personal property 
be acquired and lost, and what are they ? 

What is the right of eminent domain: 
when may such right be exercised, and 
what restrictions are imposed upon its exer- 
cise by the constitution of New Jersey ? 

How does eminent domain differ from the 
power of taxation? What are taxes, and 
what is the principle upon which they can 
be imposed ? 

Can the body be taken for unpaid taxes, 
and if so, fur what class of unpaid taxes ? 

Can a married woman in New Jersey 
make a valid deed of her real estate without 
her husband joining in the deed ; if so, under 
what circumstances? Can she transfer a 
mortgage made to her without him joining? 

How may the trial of a Circuit court case 
be reviewed; point out concisely the meth- 
ods and procedures, and wherein does such 
procedure differ from the review of a Su- 
preme court case ? 

Name the law and equity reports of New 
Jersey, and some subjects upon which there 
are leading cases. 

What is dowery; curtesy? For what 
may man lose his right of curtesy, or a wo- 
man her right of dower in New Jersey ? 

What is meant by the law of inheritance; 
the statute of descent? If one dies intes- 
tate, leaving wife or husband and children, 
who takes the property? If the title is in 
name of husband and wife jointly, who 
takes the property on the death of either? 

Define dower. What courts in New Jer- 
say have jurisdiction to assign dower ? 

Detine transitory actions. In Supreme 
court, where are such actions tried ? 





Mention some of the cases in which the 
constitution of New Jersey prohibits the 
legislature from passing private, local or 
special laws. 

Must a law relating to municipal affairs 
apply to all municipalities? If not, state 
the principle of discrimination. 

Define lis pendens; its object; in what 
cases necessary ; exception. 

State briefly proceedings for sale of infants’ 
lands and disposition of dower and curtesy 
estates in such lands in such proceedings. 

Define remainder, and distinguish, be- 
tween vested and contingent remainders. 

What three rules of law must be observed 
in the creation of remainders ? 

How do brothers and sisters of a deceased 
person inherit his estate; also children of 
deceased brother ? 

How is personal estate of an intestate dy- 
ing without issue distributed in New Jersey? 

Fxplain rights of married women as to 
disposal of real and personal estate; as to 
making wills. 

What is a license with respect to real 
property, and how does it differ from ease- 
ment ? 





To Attorneys. 

Define law. Define municipal law. 

Of what parts is every law said to consist ? 
Describe each. 

Define a general or public act. Define a 
special or private act. 

What points are to be considered in the 
construction of remedial statutes ? 

Distinguish between natural and civil 
liberty. 

Define the right of personal security. 

When and to what extent is a husband 
chargeable for debts contracted by his wife ? 

In what ways may the title to things per- 
sonal be acquired or lost? 

What is the distinction between executed 
and executory contracts? 

Is there any implied warranty on the sale 
of personal property? If so, in what re- 
spect ? 

Define “bailment.” Name the several 
kinds of bailment and state the object of 
each. 

What isdebt? Into what classes are debts 












































D 


t 








usually divided ? 

Define a bill of exchange. What is the 
implied contract between the drawer and 
payee of a bill of exchange? Whatisa 
promissory note? 

Define a legacy. Give the difference be- 
tween a general and a specific legacy. 
When does a legacy lapse ? 

Into what sorts are wrongs divisible ? 

What is a distress? 

When is an accord a bar to an action ? 

What is a writ of mandamus? 

State the difference between libel and 
slander ? 

What is necessary to constitute the injury 
of false imprisonment? 

What is the object of an action of re- 
plevin ? 

How are pleas divided? How does a plea 
to the jurisdiction conclude? What is 
meant by a departure in pleading ? 

What is postea ? 

Define evidence? What is hearsay evi- 
dence and when is it admissible ? 

When is the truth a defense in a prosecu- 
tion for libel ? 

Against whom may a writ of attachment 
issue? Is a non-resident creditor entitled 
to the benefit of the attachment act What 
must the athidavit state? 

Isa warrant of attorney to confess judg- 
ment revocable? How is the judgment 
entered in bond and warrant? What must 
this affidavit set out ? 

When must a ticket be served with a sub- 
peena to answer in Chancery ? 

If complainant proceed to a hearing on 
bill and answer, what is the effect of the 
answer ? 

What questions may a witness be excused 
from answering? 

Enumerate the methods provided by stat- 
tute for taking the testimony of foreign wit- 
nesses; describe the procedure under each. 

When are contracts for the sale of goods, 
wares and merchandise invalid by the stat- 
ute of frauds ? 

When may a capias ad respondendum is_ 
sue ? 

When must special bail be filed? When 
must advantages of failure to file pleadings 
be taken ? 
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Upon what contracts may an assignee sue 
at law in his own name? 

State the orderly courses of procedure and 
pleadings in an action at law? 

What debts are preferred in the adminis- 
tration of decedent's estates ? 

How are contracts divided ? 

Define the right of stoppage in transitu 
and state when it arises. 

What is a partnership, and what author- 
ity may a partner exercise in partnership 
affairs ? 

When an offer is accepted by mail, at 
what time does the contract become com- 
plete? 

When is misrepresentation ground for 
avoiding a contract ? : 





BOOK NOTICES. 


GENERAL DIGEST OF THE DECISIONS OF THE 
PrincipaL Courts in the United States, 
England and Canada, Refers to all re- 
ports, official and unofficial. First pub- 
lished during the year ending September, 
1893. Including the L. R. A., the LS. 
Com, and the U 8. Sup. court reports, L. 
Ei. Annual, being volume VIII of the 
series, Prepared and published by The 
Lawyers’ Co-operative Publishing Com- 
pany, Rochester, N. Y., 1893. 


This is a continuation of the digests pub- 
lished heretofore, by this company, and it is 
now so well known to the profession that 
comment as to the scheme upon which it is 
prepared is unnecessary. To the active and 
busy lawyer these digests have become even 
more necessary than the annotated and 
specially selected cases which are now be- 
ing reported in several series ; and if it were 
not for publications of this kind, it would 
become utterly impossible for the average 
practitioner to keep abreast of the vast num- 
ber of cases which are constantly being de- 
cided in the various courts. 

This volume contains over 2500 pages, 
and contains tables of cases digested and 
criticised. 

AMERICAN RAILROAD AND CORPORATION 
Reports. Being a collection of the cur- 
rent decisions of the courts of last resort 
in the United States, pertaining to the 
law of railroads, private and municipal 
corporations, including the law of insur- 


ance, banking, carriers, telegraph and 
telephone companies, building and loan 
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associations, etc. Edited and annotated 

by John Lewis, author of “A treatise of 

Eminent Domain in the United States.” 

Volume VII. E. B. Myers & Co., law 

publishers, Chicago, 1893. 

This volume consists of a large number of 
specially selected cases, similar to those 
published in other volumes of this series, 
and contains many valuable annotations on 
various topics of corporation law. It is diffi- 
cult to distinguish one case over another, by 
reason of its importance to the profession, 
but the following are among those which 
seem of the most general interest, namely : 
Conditions of insurance policy, their con- 
struction and effect; street railroads, in- 
juries to passengers ; change of street grade, 
rights of abutting owners; municipal corpo- 
rations, defective streets and sidewalks, 
recent decisions; corporations, authority of 
officers and general agents; railroads in 
streets, recent decisions ; common carriers, 
limitation of liability; this note covers 57 
pages; elevated railroads, recent decisions ; 
interstate commerce, long and short haul 
clause ; fire insurance, recent decision; pro- 
hibiting bicycles and the like upon roads, 
bridges, sidewalks and public places. The 
work also contains an index, with reference 
to both the reported cases and the notes, 

A TREATISE ON THE LAW OF MORTGAGES 
ON PERSONAL PROPERTY, by Leonard A. 
Jones, author of “ treatise on mortgages, 
railroad securities, pledges and liens.” 
Fourth edition, revised and enlarged. 
Houghton, Mifflin & Company, Boston. 
New York: 11 East Seventeenth street. 
The Riverside Press, Cambridge, 1894. 


In this fourth edition Mr. Jones has 
taken occasion to add to the usual refer- 
ences to cases, additional references when- 
ever these cases have been reported in the 
Reporters of the National Reporter System, 
or reprinted in the American Decisions, 
American Reports, and American State 
Reports; thus in many instances giving one 
who has but a small library at his command 
a much better opportunity to find the full 
report than if only the official reports were 
referred to. 

Mr. Jones’ studies in the law of property, 
liens, securities, etc., and the great labor 
which he has expended in the preparation 
of the various treatises on these and kin- 





THE NEW JERSEY LAW JOURNAL. 








dred subjects, have male him a recognized 

authority in this branch of the law, and it 

is unnecessary for us to say that any one in- 
terested in this subject will find the book of 
value. 

In this revision, more than 800 new cases 
have been added, and the changes in the 
statutes have also been noted. The book 
is well printed in the usual manner of the 
Riverside Press. 

THe AMERICAN CoRPORATION LEGAL 
MANUAL. A compilation of the essen- 
tial features of the statutory law regulat- 
ing the formation, management and dis- 
solution of general business corporations 
in America (north, central and south), 
England, France, Germany, The Nether- 
lands, Russia and Spain. Also a synopsis 
of the patent, trade-mark and copy-right 
laws of the world, prepared expressly for 
this work by members of the bar in the 
different localities, for the use of the at- 
torneys, officers of corporations, investors 
and business men. Vol. II. 1894. (To 
January 1, 1894.) Edited by Charles L. 
Borgmeyer, member of the New Jersey bar, 
Newark, N. J. Published by Honeyman 
& Company, Plainfield, N. J. 


This is the second volume of this work, 
which is issued annually. There is much 
difference between it and the volume issued 
in 1893. The portion of the work relating 
to the law of insurance corporations of the 
former edition has been wholly omitted 
from this, and the sub-divisions, taxes, dis- 
solution, trusts, combinations, etc., have 
been much enlarged and many new topics» 
such as mortgages, chattel mortgages, as- 
signments, accommodation paper, bonds, 
receivers, etc., have been added. The statu- 
tory law has been more frequently quoted, 
and many decisions have been cited and re- 
ferred to, The synopses of the law relating 
to the organization, conduct and mainte- 
nance of corporations in foreign countries, 
have been carefully rewritten, and are more 
complete than in the volume for 1893, 

A collection of corporation forms has been 
added, and with it are given many valuable 
drafts of minutes of meetings, election of 
officers, directors, etc. 


The synopsis of the patent trade-mark 
and copyright laws of the world, form a valu- 
able addition to the volume. The book 
contains eight hundred and forty-nine pages 
of closely printed matter. 














